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Understanding the Employment Law Basics
•

The Employment Standards Act, 2000

•

The Common Law

•

The Duty to Mitigate

Employment Issues in a Share Sale
The purchaser automatically
acquires all of the vendor’s
employees and employment
liabilities/obligations.
• There is no need for the
purchaser to make offers of
employment.
• Employment contracts cannot be unilaterally changed by the
purchaser. Purchaser must either:
• entice an employee to sign a new contract with fresh
consideration (salary increase, signing bonus or promotion);
or
• terminate their contracts (with or without notice) and offer
them new terms.
•

Employment Issues in an Asset Sale
•

For the vendor,
• employment contracts will terminate (unless retaining
employee elsewhere in the company). This could be a
significant liability.
• If an employee becomes unemployed as a result of sale, the
vendor is responsible for fulfilling its obligations to the
employee under the Employment Standards Act, 2000 (“ESA”)
and the common law. Common law notice periods typically
range from 3-26 months depending on an employee’s age,
position, length of service and prospects for re-employment.
• It is in the vendor’s interest that the purchaser make an offer of
employment to as many of the vendor’s employees as possible
(virtually no liability to employee’s who accept said offers).

Employment Issues in an Asset Sale
•

For the purchaser,
• It is not obligated to offer employment to any of the vendor’s
employees.
• Conversely, each employee must agree to work for the purchaser.
This could be a very important consideration if the business is run by
key employees.
•

Under section 9 of the ESA, hiring an employee of the vendor within
13 weeks of the close of sale (even temporarily) will result in the
purchaser having to recognize that employee’s service with the
vendor for the purposes of calculating entitlements under the ESA.
There are also cases where judges have included a credit for years of
service with a vendor when calculating pay in lieu of notice under the
common law.

•

There is a right to set-off severance pay paid, but not termination pay.

Employment Issues in an Asset Sale
•

The three most common scenarios in an asset purchase:
1. An employee of the vendor accepts employment with the
purchaser (within 13 weeks of the closing),
• the vendor will not be liable to the employee under the ESA as
section 9 of the ESA deems that the employee’s employment is
not terminated or severed under the ESA;
• the purchaser must recognize the employee’s service with the
vendor for the purpose of the ESA;
• the employee’s claim for common law damages against the
vendor will be reduced (likely to nothing), assuming the
purchaser is paying the employee at the same compensation
level.

Employment Issues in an Asset Sale
An employee of the vendor rejects an offer of employment
with the purchaser,
• the vendor will be liable to the employee under the
ESA; and
• the employee may also have a viable claim for common
law damages against the vendor, depending upon the
reasonableness of the employee’s decision to reject the
offer.
3. The purchaser does not offer employment to an employee
of the vendor, in which case the vendor will be liable to
that employee under the ESA and common law, unless
the vendor can continue the employment relationship.
2.

How to Reduce Employee Liability
Purchaser’s offers of employment should be pursuant to
a written contract that contains an enforceable
termination provision.
• In an asset purchase, have the purchaser identify the
employees it would like to keep as early as possible in
the negotiation. This will allow the vendor to calculate its
potential liability and factor this in to the negotiation.
• Push back the closing date, and have the purchaser
make its offers of employment as soon as possible. This
will provide the vendor with time to give working notice to
the employees who are losing their job as a result of the
sale.
•

•

Unionized Work Environments
Bargaining rights are protected and flow through to the
buyer. Under section 69 of Labour Relations Act, an affected
union may apply to the Ontario Labour Relations Board for a
declaration that a successor employer is bound to a
collective agreement with the predecessor employer.
• Unlike an assets sale involving a non-unionized business,
the purchaser CANNOT pick and choose who they want to
retain as employees. The purchaser is bound by the
collective agreement(s) and workforce changes and
terminations are governed by the collective agreement, with
a right of reinstatement with backpay being the presumptive
remedy.
•

Human Rights Considerations
These issues often arise in asset sales: If choosing to hire
some of the vendor’s employees in an asset sale, the
purchaser must ensure its hiring decisions are not
discriminatory. Purchasers should ensure they are able to
demonstrate that they selected employees for objective
reasons.
• Purchaser in a share or asset sale should determine if any
employees are currently being accommodated (example
employee on a leave of absence) or if any employees are
working with accommodations.
• In an asset sale, the vendor may lawfully dismiss a disabled
employee in many circumstances (other considerations:
disability benefits, no working notice)
•

Mass Terminations
•

Pursuant to the ESA, where
large numbers of employees
are dismissed within fourweek period, all employees
with more than 3 months of
service are entitled to
enhanced notice or pay in
lieu under the ESA.
50 – 200: 8 weeks of notice or pay in lieu;
• 200-500: 12 weeks of notice or pay in lieu; and
• 500+: 16 weeks of notice or pay in lieu.
•

Mass Terminations
•

Increased exposure to severance pay under ESA in these
situations as well:
• Severance is owing if the employee has five years or more of
service and the severance occurred because of a permanent
discontinuance of all or part of the employer’s business at an
establishment and the employee is one of 50 or more
employees who have their employment relationship severed
within a six-month period as a result.
• During negotiations, both vendors and purchasers need to
consider this potential liability and, if possible, plan around it.
For example, it may be useful to stagger necessary
terminations both pre and post closing to minimize the
exposure to both the purchaser and the vendor.

Restraining Key Employees (non-competes,
non-solicits)
The rules applicable to
restrictive covenants differ
depending on whether the
covenants are linked to a
contract for the sale of a
business or to a contract of
employment because of the
differing balances of bargaining
power in these scenarios.
• In employment contracts, these provisions are presumed to be
unenforceable, unless the employer proves that they are
reasonable, based on a number of different considerations. This
protection is a reflection that there is a presumption in the law of a
power imbalance between an employer and employee.
•

Restraining Key Employees (non-competes,
non-solicits)
•

There is no presumption of an imbalance in bargaining power
between a vendor and purchaser. Since the parties have greater
freedom to contract, vendors and purchasers will be held to their
bargains.

Constructive Dismissal
More likely to occur in a share sale.
• Constructive Dismissal occurs when an
employer unilaterally makes a substantial
change to a material term or condition of an
employee’s employment. It amounts to a
repudiation of the contract by the employer,
allowing that employee to resign and sue for
constructive dismissal damages such as pay in
lieu of reasonable notice.
•

Other Liabilities to Consider
•

Areas to consider (even in an asset purchase):
• Ongoing or Anticipated Employee
Litigation – recent and current
applications for certification, human
rights complaints, ministry of labour
complaints, etc.
• Occupational Health and Safety Act –
review for compliance and determine if
there are any convictions or charges.
Do they have the mandatory policies?
• Pay Equity Act- review for compliance
and determine if any penalties have been awarded.
• Workplace Safety and Insurance Act – review for compliance
and make sure to be informed about the relevant workplace
accident record.

Due Diligence
Vendor will want to estimate the employment
liability that will be triggered by the sale. This
should involve a review of the termination
provisions in its employment contracts to
determine the potential common law liability as
well as the age, length of service and character
of employment of each employee to determine
the potential common law liability.
• Purchaser in a share sale will want to estimate
the employment liability that it will be assuming
by doing the same analysis.
• In an asset sale, the purchaser will want to know
the material terms and conditions of the
relationship between the vendor and its employees, which will govern
the employment offers it makes.
•

Due Diligence
In an asset sale, the purchaser will want to ensure that the
termination provisions in its employment contracts are
enforceable before making offers of employment (the law is
changing rapidly).
• Purchaser will want to identify all the employees who are on
a leave of absence and all of the employees who are
working with accommodations.
• A purchaser will want to know if the key employees bound by
enforceable restrictive covenants.
• In an asset sale, is there a non-discriminatory basis for
reducing the number of employees employed by the
business?
•

Due Diligence
What are the costs of the benefits that the vendor is
providing to its employees?
• In a share sale, does the employer have all of its statutorily
required policies in place?
• Regarding unionized businesses, recent and current
grievances, a copy of the collective agreements, look at
other collective agreements in the industry to anticipate
demands that will be made during future collective
bargaining sessions.
•
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